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Agency 5

Kansas Department of Agriculture—

Division of Water Resources

Articles

5-1. DEFINITIONS.
5-3. APPROPRIATION RIGHTS.
5-4. DISTRIBUTION OF WATER BETWEEN USERS.
5-7. ABANDONMENT AND TERMINATION.

5-14. ENFORCEMENT AND APPEALS.
5-16. FLEX ACCOUNT.
5-17. WATER BANKING.
5-20. INTENSIVE GROUNDWATER USE CONTROL AREA.
5-21. WESTERN KANSAS GROUNDWATER MANAGEMENT DISTRICT NO. 1.
5-22. EQUUS BEDS GROUNDWATER MANAGEMENT DISTRICT NO. 2.
5-25. BIG BEND GROUNDWATER MANAGEMENT DISTRICT NO. 5.

Article 1.—DEFINITIONS

5-1-4. Water flowmeter specifications.
(a) Each water flowmeter required by the chief
engineer, or required pursuant to a regulation
adopted by the chief engineer, on or after the ef-
fective date of this regulation shall meet the fol-
lowing minimum requirements:

(1)(A) The water flowmeter has been certified
by the manufacturer to register neither less than
98 percent nor more than 102 percent of the ac-
tual volume of water passing the water flowmeter
when installed according to the manufacturer’s in-
structions. This requirement shall be met
throughout the water flowmeter’s normal oper-
ating range without further adjustment or
calibration.

(B) The manufacturer has certified to the chief
engineer that it has an effective quality assurance
program, including wet testing a random sample
of production line water flowmeters with water
flowmeter test equipment. The minimum number
of samples to be tested shall be determined using
a confidence interval of 90 percent, an expected
compliance of 95 percent, and an acceptable error
of two percent. The minimum number of samples
of each model that shall be tested shall be calcu-
lated by multiplying 1,300 times the annual pro-
duction of that model of water flowmeter divided

by Q. Q equals four times the annual production
of that water flowmeter plus 1,300.

(C) The manufacturer has certified that the wa-
ter flowmeter test equipment described in para-
graph (a)(1)(B) has been tested annually and
found accurate by standards traceable to the na-
tional institute of standards and technology
(NIST). Documentation of the testing required in
paragraphs (a)(1)(A) and (B) shall be maintained
by the manufacturer for a period of at least five
years and shall be made available to the chief en-
gineer upon request during normal business
hours.

(2) The water flowmeter shall be designed and
constructed so that it will meet the following
criteria:

(A) Maintain the accuracy required by the chief
engineer in paragraph (a)(1)(A) through (C) and
K.A.R. 5-1-9(a)(1);

(B) be protected by the following:
(i) A seal installed by the manufacturer or an

authorized representative of the manufacturer; or
(ii) a way that makes it impossible to alter the

totalizer reading without breaking the seal or ob-
taining the authorization of the manufacturer, an
authorized representative of the manufacturer, or
the chief engineer;

(C) clearly indicate the direction of water flow;
(D) clearly indicate the serial number of the

water flowmeter;
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(E) have a weatherproof register that is sealed
from all water sources;

(F) have a register that is readable at all times,
whether the system is operating or not;

(G) be able to be sealed by an authorized rep-
resentative of the chief engineer to prevent unau-
thorized manipulation of, tampering with, or re-
moval of the water flowmeter;

(H) be equipped with a manufacturer-approved
measuring chamber through which all water
flows. Except for positive displacement water
flowmeters, full-bore electromagnetic water flow-
meters, and multijet water flowmeters, flow-
straightening vanes shall be installed at the up-
stream throat of the water flowmeter chamber.
The flow-straightening vanes shall meet either of
the following criteria:

(i) Be designed and installed by the manufac-
turer, or an authorized representative of the man-
ufacturer; or

(ii) consist of at least three vanes that are longer,
when placed parallel to the length of the pipe,
than the inside diameter of the pipe, are equally
spaced radially on the inner periphery of the pipe,
and are wider in diametrical distance than one-
fourth of the inside diameter of the pipe;

(I) be equipped with an inspection port if the
straightening vanes are not designed, constructed,
and installed by the manufacturer or an author-
ized representative of the manufacturer. The port
shall be of sufficient size and placement to allow
determination of the following:

(i) The proper installation of the flow-straight-
ening vanes; and

(ii) the inside diameter of the pipe in which the
water flowmeter sensor is installed;

(J) remain operable without need for recalibra-
tion to maintain accuracy throughout the operat-
ing life of the water flowmeter; and

(K) have a totalizer that meets the following
criteria:

(i) Is continuously updated to read directly only
in acre-feet, acre-inches, or gallons;

(ii) has sufficient capacity, without cycling past
zero more than once each year, to record the
quantity of water diverted in any one calendar
year;

(iii) reads in units small enough to discriminate
the annual water use to within the nearest 0.1 per-
cent of the total annual permitted quantity of
water;

(iv) has a dial or counter that can be timed with
a stopwatch over not more than a 10-minute pe-

riod to accurately determine the rate of flow un-
der normal operating conditions; and

(v) has a nonvolatile memory.
(3) Each water flowmeter that is required to be

installed by the chief engineer, or that was re-
quired to be installed as a condition of either an
approval of application or an order of the chief
engineer, or pursuant to a regulation adopted by
the chief engineer before the effective date of this
regulation, shall meet the following minimum
specifications:

(A) Each water flowmeter shall be of the proper
size, pressure rating, and style, and shall have a
normal operating range sufficient to accurately
measure the water flow passing the water flow-
meter under normal operating conditions.

(B) Each water flowmeter shall meet the ac-
curacy requirements of K.A.R. 5-1-9(a)(1). If the
water flowmeter does not meet the accuracy
requirements of K.A.R. 5-1-9(a)(1), then the wa-
ter flowmeter shall meet either of the following
criteria:

(i) Be repaired so that it meets the accuracy
requirements of K.A.R. 5-1-9(a)(1); or

(ii) be replaced with a water flowmeter meeting
all of the requirements of K.A.R. 5-1-4 and in-
stalled in a manner that meets the requirements
of K.A.R. 5-1-6.

(b) A water flowmeter installed in the diversion
works or a distribution system for a water right
authorized for municipal use shall not be subject
to the requirements of paragraph (a)(2)(B) if an
accurate record of water use can be determined
by readings from at least one alternate water flow-
meter in the same diversion works or distribution
system. (Authorized by K.S.A. 82a-706a; imple-
menting K.S.A. 82a-706a and K.S.A. 82a-706c; ef-
fective Sept. 22, 2000; amended Oct. 24, 2003;
amended May 21, 2010.)

5-1-9. Criteria to determine when a wa-
ter flowmeter is out of compliance. (a) A water
flowmeter shall be considered to be out of com-
pliance if any of the following criteria is met:

(1) The water flowmeter registers less than 94
percent or more than 106 percent of the actual
volume of water passing the water flowmeter. If
necessary, this determination may be made by a
field test conducted by, or approved by, the chief
engineer.

(2) The seal placed on the totalizer by the man-
ufacturer or the manufacturer’s authorized rep-
resentative has been broken, or the totalizer value
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has been reset or altered without the authoriza-
tion of the manufacturer, an authorized represen-
tative of the manufacturer, or the chief engineer.

(3) A seal placed on the water flowmeter or to-
talizer by the chief engineer has been broken.

(4) The water flowmeter register is not visible
or is unreadable for any reason.

(5) There is not full pipe flow through the water
flowmeter.

(6) Flow-straightening vanes have not been
properly designed, manufactured, and installed.

(7) The water flowmeter is not calibrated for
the nominal size of the pipe in which the flow-
meter is installed.

(8) The water flowmeter is not installed in ac-
cordance with the manufacturer’s installation
specifications. However, five diameters of straight
pipe above the water flowmeter sensor and two
diameters below the water flowmeter sensor shall
be the minimum spacing, regardless of the man-
ufacturer’s installation specifications.

(9) A water flowmeter is installed at a location
at which the flowmeter does not measure all of
the water diverted from the source of supply.

(b) A water flowmeter installed in the diversion
works or a distribution system for a water right
authorized for municipal use shall not be subject
to the requirements of paragraphs (a)(2) and (3)
if an accurate record of water use can be deter-
mined by readings from at least one alternate wa-
ter flowmeter in the same diversion works or dis-
tribution system. (Authorized by K.S.A. 82a-706a;
implementing K.S.A. 82a-706a and K.S.A. 82a-
706c; effective Sept. 22, 2000; amended Oct. 24,
2003; amended May 21, 2010.)

Article 3.—APPROPRIATION RIGHTS

5-3-4a. Hearing before issuance of an
order. (a) A hearing may be held pursuant to
K.A.R. 5-14-3a by the chief engineer, or a person
designated by the chief engineer, before the chief
engineer issues an order if one of the following
conditions is met:

(1) The chief engineer finds it to be in the pub-
lic interest to hold a hearing.

(2) A hearing has been requested by a person
who shows to the satisfaction of the chief engineer
that approval of the application could cause im-
pairment of senior water rights or permits.

(3) The chief engineer desires public input on
the matter.

(b) The hearing shall be electronically recorded
by the chief engineer.

(c) If all of the parties agree, an informal con-
ference instead of a hearing may be held by the
chief engineer pursuant to K.A.R. 5-14-3a. (Au-
thorized by K.S.A. 82a-706a; implementing K.S.A.
82a-706a, K.S.A. 2008 Supp. 82a-708b, 82a-711,
and 82a-737; effective May 1, 1980; amended May
31, 1994; amended March 20, 2009.)

5-3-23. Maximum reasonable annual
quantity approvable for irrigation use for an
application for change in place of use and a
request to reduce a water right; exceptions.
(a) Except as provided in subsections (c), (d), and
(e), for water rights with a priority date before
September 22, 2000, the maximum reasonable an-
nual quantity of water that may be approved for
either of the following shall be that quantity of
water reasonably necessary to irrigate crops in the
region of the state where the proposed place of
use is located as specified in K.A.R. 5-3-19(a):

(1) An application for change in place of use for
irrigation filed pursuant to K.S.A. 82a-708b and
amendments thereto; or

(2) a request to reduce the authorized place of
use for irrigation for a water right filed pursuant
to K.A.R. 5-7-5.

(b) Except as provided in subsections (c), (d),
and (e), for water rights with a priority date on or
after September 22, 2000, the maximum reason-
able annual quantity of water that may be ap-
proved for either of the following shall be that
quantity of water reasonably necessary to irrigate
crops in the region of the state where the pro-
posed place of use is located as specified in K.A.R.
5-3-19(b):

(1) An application for change in place of use for
irrigation filed pursuant to K.S.A. 82a-708b and
amendments thereto; or

(2) a request to reduce the authorized place of
use for a water right filed pursuant to K.A.R. 5-7-
5.

(c) The maximum reasonable quantities ap-
provable in subsections (a) and (b) shall not ex-
ceed either of the following:

(1) The applicable quantity specified in either
subsection (a) or (b); or

(2) the maximum quantity of acre-feet per acre
authorized by the vested water right or certificate
of appropriation, whichever is greater. The maxi-
mum authorized quantity of acre-feet per acre
shall be calculated by dividing the maximum an-
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nual quantity of water authorized when the appli-
cation for change or request to reduce is filed by
the number of acres authorized when the appli-
cation for change is filed.

(d) The quantities specified in subsections (a),
(b), and (c) may be exceeded only if the applicant
demonstrates to the chief engineer that the re-
quested quantity is reasonable for the intended
irrigation use, is not wasteful, and will not other-
wise prejudicially and unreasonably affect the
public interest and if either of the following con-
ditions is met:

(1) Because of specialty crops or other unusual
conditions, the quantity specified in K.A.R. 5-3-
19(a) is insufficient.

(2) A request for reduction of the authorized
place of use is made for a water right located in
both the Rattlesnake Creek Subbasin and the Big
Bend Groundwater Management District Num-
ber Five to comply with the agriculture water en-
hancement program and both of the following
conditions are met:

(A) The reduction of the authorized place of use
will lead to an overall reduction in water use.

(B) The reduction of the authorized place of
use pursuant to paragraph (d)(2) requires the ap-
proval of any future reduction or change to a wa-
ter right so reduced to meet the requirements in
subsections (a), (b), (c), and (e) of this regulation
and in K.A.R. 5-5-11.

(e) The maximum annual quantity of water ap-
proved pursuant to this regulation shall not exceed
the maximum annual quantity of water authorized
by the water right when the change application is
approved. (Authorized by K.S.A. 82a-706a; imple-
menting K.S.A. 2009 Supp. 82a-707(e) and K.S.A.
2009 Supp. 82a-708b; effective Sept. 22, 2000;
amended, T-5-8-16-10, Aug. 16, 2010; amended
Nov. 19, 2010.)

Article 4.—DISTRIBUTION OF WATER
BETWEEN USERS

5-4-1. Distribution of water between us-
ers when a prior right is being impaired. In
responding to a complaint that a prior water right
is being impaired, the following procedure shall
be followed:

(a) Complaint. The complaint shall be submit-
ted in writing to the chief engineer or that per-
son’s authorized representative. The chief engi-
neer shall take no action until the written
complaint is submitted and, for non-domestic

groundwater rights, the information specified in
paragraph (b)(2) is provided.

(b) Investigation. The chief engineer shall in-
vestigate the physical conditions involved, accord-
ing to the water rights involved in the complaint.

(1) If the water right is domestic, the chief en-
gineer may require the complainant to provide a
written report similar to that described in para-
graph (b)(2).

(2) If the water right claimed to be impaired is
not a domestic right and its source of water is
groundwater, the complainant shall provide to the
chief engineer a written report completed within
180 days preceding the date of the complaint.
Within 30 days of the complainant’s request, the
chief engineer shall provide the complainant with
data from the division of water resources that is
relevant to preparation of the required report.
The complainant’s report shall meet the following
requirements:

(A) Be prepared by a licensed well driller, a
professional engineer, or a licensed geologist;

(B) describe the construction and the compo-
nents of the well;

(C) provide data to show the extent to which
the well has fully penetrated the productive por-
tions of the aquifer with water of acceptable qual-
ity for the authorized use; and

(D) provide testing and inspection data to show
the extent to which the pump and power unit are
in good working condition to make full use of the
available aquifer.

(3) In assessing the complainant’s written re-
port, the chief engineer may use all relevant data,
including historical data from water well comple-
tion records, Kansas geological survey bulletins,
and other data in the water right files.

(4) If the area of complaint is located within the
boundaries of a groundwater management district
(GMD), the chief engineer shall notify the GMD
of the complaint before initiating the investigation
and shall give the board of directors of the GMD
the opportunity to assist with the investigation.

(5) If the source of water is groundwater, the
chief engineer may require hydrologic testing to
determine hydrological characteristics as part of
the investigation. The chief engineer shall provide
notice to water right owners in a geographic area
sufficient to conduct the hydrologic testing and to
determine who could be affected by the actions
made necessary by the results of the investigation.
These water right owners shall be known as the
potentially affected parties. As part of the inves-
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tigation, the chief engineer may require access to
points of diversion or observation wells and may
require the installation of observation wells.

(6) Data acquired during the investigation shall
be provided to the complainant and any other per-
sons notified for review and comment at their re-
quest as the investigation proceeds.

(c) Report. The chief engineer shall issue a re-
port stating the relevant findings of the
investigation.

(1) If the complainant’s water right is a domes-
tic water right or has surface water as its source
and the complainant claims impairment by the di-
version of water pursuant to surface rights, the
chief engineer shall provide a copy of the report
to the complainant and to the potentially affected
parties. This report shall constitute the final report
of the investigation.

(2) If the complainant’s water right is not a do-
mestic right and has groundwater as its source or
if the complainant’s water right has surface water
as its source and claims impairment by the diver-
sion of water pursuant to groundwater rights, a
copy of the report shall be provided by the division
of water resources to the complainant and to the
potentially affected parties. The report shall be
posted by the division of water resources on the
department of agriculture’s web site. This report
shall constitute the initial report of the
investigation.

(A) If the initial report shows impairment, the
potentially affected parties shall have the oppor-
tunity to submit written comments on the initial
report within 30 days of its posting on the de-
partment’s web site or a longer period if granted
by the chief engineer. The chief engineer shall
consider the written comments of the potentially
affected parties.

(B) If the area of complaint is located within
the boundaries of a GMD, the chief engineer shall
provide a copy of the initial report to the GMD
and shall consider any written comments submit-
ted by the GMD board within 30 days of the post-
ing of the initial report on the department’s web
site or a longer period if granted by the chief
engineer.

(C) Nothing in this regulation shall prevent the
chief engineer from regulating water uses that the
chief engineer has determined are directly im-
pairing senior water rights during the comment
period or, if applicable, before obtaining written
comments by the GMD board during the com-
ment period.

(3) After reviewing comments on the initial re-
port from potentially affected parties and, if ap-
plicable, from the GMD board, the chief engineer
shall issue a final report, which shall be provided
to the complainant, the potentially affected par-
ties, and the GMD board if applicable and shall
be posted on the department of agriculture’s web
site.

(4) The chief engineer may require conserva-
tion plans authorized by K.S.A. 82a-733, and
amendments thereto, based on the initial and final
reports.

(5) If the chief engineer’s final report deter-
mines impairment and the source of water is a
regional aquifer, the final report shall determine
whether the impairment is substantially caused by
a regional overall lowering of the water table. If
the impairment is determined to be substantially
caused by a regional overall lowering of the water
table, no further action shall be taken under this
regulation, and the procedure specified in K.A.R.
5-4-1a shall be followed.

(d) Request to secure water. If the complainant
desires the chief engineer to regulate water rights
that the final report has found to be impairing the
complainant’s water right, the complainant shall
submit a written request to secure water to satisfy
the complainant’s prior right. The request to se-
cure water shall be submitted on a prescribed
form furnished by the division of water resources.
The complainant shall specify the minimum rea-
sonable rate needed to satisfy the water right and
shall also provide information substantiating that
need. The chief engineer shall determine how to
regulate the impairing rights. Each request to se-
cure water to satisfy irrigation-use water rights
shall expire at the end of the calendar year in
which the request was submitted.

(e) Notice of order.
(1) The chief engineer shall give a written no-

tice and directive to those water right holders
whose use of water must be curtailed to secure
water to satisfy the complainant’s prior rights.

(2) If the area of complaint is located within the
boundaries of a GMD and if the final report de-
termines that the impairment is substantially due
to direct interference, the chief engineer shall al-
low the GMD board to recommend how to reg-
ulate the impairing water rights to satisfy the im-
paired right.

(3) The chief engineer may consider regulating
the impairing rights the next year and rotating wa-
ter use among rights.
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(4) All water delivered to the user’s point of
diversion for that individual’s use at the specified
rate or less shall be applied to the authorized ben-
eficial use and shall count against the quantity of
water specified unless the user notifies the chief
engineer or authorized representative that diver-
sion and use will be discontinued for a period of
time for good reason.

(5) When the quantity of water needed has
been delivered to the user’s point of diversion or
when the user discontinues that individual’s use
of water, those persons who have been directed
to regulate their use shall be notified that they
may resume the diversion and use of water.

(6) If the available water supply in the source
increases, the chief engineer may allow some or
all of the regulated users to resume use, depend-
ing on the supply. (Authorized by and imple-
menting K.S.A. 82a-706a; modified, L. 1978, ch.
460, May 1, 1978; amended Oct. 29, 2010.)

5-4-1a. Distribution of water between
users when a prior right is being impaired
due to a regional lowering of the water table.
(a) When a complaint is received that a prior right
to the use of water is being impaired, the proce-
dure specified in K.A.R. 5-4-1 shall be followed
until the determination is made that the impair-
ment is caused substantially by a regional lowering
of the water table.

(b)(1) If the area of complaint is located within
the boundaries of a groundwater management
district (GMD), the GMD board shall recom-
mend the steps necessary to satisfy senior water
rights. Recommendations may include following
the GMD management program, amending the
GMD management program, or pursuing any
other means to satisfy senior water rights. The
GMD board shall submit its recommendations to
the chief engineer within six months of the deter-
mination that the impairment is caused substan-
tially by a regional lowering of the water table or
within a longer time if approved by the chief
engineer.

(2) The GMD board shall publish notice of its
recommendations once in a newspaper of general
circulation in the county where the impairment is
occurring.

(3) The chief engineer shall determine the ap-
propriate course of action to satisfy senior water
rights. To that end, the chief engineer shall con-
sider the GMD’s timely recommendations and

may conduct a study similar to that described in
paragraph (c)(1).

(4) The chief engineer shall publish notice of
the course of action once in a newspaper of gen-
eral circulation in the county where the impair-
ment is occurring.

(c)(1) If the area of complaint is located outside
the boundaries of a GMD and determined to be
caused by a regional lowering of the water table,
the chief engineer shall conduct a study to deter-
mine the appropriate course of action. The study
shall include a determination of the effectiveness
and economic impact of administering one or
more water rights in accordance with K.A.R. 5-4-
1, the effectiveness and economic impact of the
types of corrective controls listed under K.S.A.
82a-1038 and amendments thereto, and any other
means to satisfy senior water rights while preserv-
ing the economic vitality of the region.

(2) The chief engineer shall determine the ap-
propriate course of action, based on the study de-
scribed in paragraph (c)(1).

(3) The chief engineer shall publish notice of
the course of action once in a newspaper of gen-
eral circulation in the county where the impair-
ment is occurring. (Authorized by and imple-
menting K.S.A. 82a-706a; effective Oct. 29, 2010.)

Article 7.—ABANDONMENT AND
TERMINATION

5-7-1. Due and sufficient cause for non-
use. (a) Each of the following circumstances shall
be considered ‘‘due and sufficient cause,’’ as used
in K.S.A. 82a-718, and amendments thereto:

(1) Adequate moisture from natural precipita-
tion exists for the production of grain, forage, or
specialty crops, as determined by the moisture
requirements of the specific crop.

(2) A right has been established or is in the pro-
cess of being perfected for use of water from one
or more preferred sources in which a supply is
available currently but is likely to be depleted dur-
ing periods of drought.

(3) Water is not available from the source of
water supply for the authorized use at times
needed.

(4) Water use is temporarily discontinued by
the owner for a definite period of time to permit
soil, moisture, and water conservation, as docu-
mented by any of the following:

(A) Furnishing to the chief engineer a copy of
a contract showing that land that has been lawfully
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irrigated with a water right that has not been aban-
doned is enrolled in a multiyear federal or state
conservation program that has been approved by
the chief engineer;

(B) enrolling the water right in the water right
conservation program in accordance with K.A.R.
5-7-4; or

(C) any other method acceptable to the chief
engineer that can be adequately documented by
the owner before the nonuse takes place.

(5) Management and conservation practices are
being applied that require the use of less water
than authorized. If a conservation plan has been
required by the chief engineer, the management
and conservation practices used shall be consis-
tent with the conservation plan approved by the
chief engineer to qualify under this subsection.

(6) The chief engineer has previously approved
the placement of the point of diversion in a
standby status in accordance with K.A.R. 5-1-2.

(7) Physical problems exist with the point of di-
version, distribution system, place of use, or the
operator. This circumstance shall constitute due
and sufficient cause only for a period of time rea-
sonable to correct the problem.

(8) Conditions exist beyond the control of the
owner that prevent access to the authorized place
of use or point of diversion, as long as the owner
is taking reasonable affirmative action to gain
access.

(9) An alternate source of water supply was not
needed and was not used because the primary
source of supply was adequate to supply the needs
of the water right owner.

(10) The chief engineer determines that a man-
ifest injustice would result if the water right were
deemed abandoned under the circumstances of
the case.

(11) The water right is located in an area of the
state that is closed to new appropriations of water
by regulation or order of the chief engineer but is
not closed by a safe-yield analysis.

(b) In addition to circumstances considered due
and sufficient cause pursuant to subsection (a),
both of the following requirements shall also be
met to constitute due and sufficient cause for non-
use of water:

(1) The reason purporting to constitute due and
sufficient cause shall have in fact prevented, or
made unnecessary, the authorized beneficial use
of water.

(2) Except for the temporarily discontinued use
of water as provided by paragraph (a)(4) and for

physical problems with the point of diversion or
distribution system as provided by paragraph
(a)(7), the owner shall maintain the diversion
works in a functional condition.

(c) Each year of nonuse for which the chief en-
gineer finds that due and sufficient cause exists
shall be considered to interrupt the successive
years of nonuse for which due and sufficient cause
does not exist.

(d) When a verified report of the chief engi-
neer, or the chief engineer’s authorized represen-
tative, is made a matter of record at a hearing held
pursuant to K.S.A. 82a-718, and amendments
thereto, that establishes nonuse of a water right
for five or more successive years, the water right
owner shall have the burden of showing that there
have not been five or more successive years of
nonuse without due and sufficient cause. (Au-
thorized by K.S.A. 82a-706a; implementing K.S.A.
82a-706a and K.S.A. 2009 Supp. 82a-718; modi-
fied, L. 1978, ch. 460, May 1, 1978; amended May
1, 1986; amended May 31, 1994; amended Oct.
24, 2003; amended May 21, 2010.)

5-7-4. Water rights conservation pro-
gram. (a) Applications for enrollment in the water
rights conservation program (WRCP) shall not be
accepted after December 31, 2009. Applications
received on or before December 31, 2009, shall
be considered for enrollment in the program. En-
rollment in the WRCP approved by the chief en-
gineer and continued compliance with the WRCP
shall constitute due and sufficient cause for non-
use pursuant to K.S.A. 82a-718, and amendments
thereto, and K.A.R. 5-7-1.

(b) In order to qualify for enrollment in the
WRCP, all of the following requirements and con-
ditions shall be met:

(1) The point of diversion shall be located in
either of the following locations:

(A) In an area that is closed to new appropria-
tions of water, except for temporary permits, term
permits, and domestic use; or

(B) in some other area designated by the chief
engineer as an area where it would be in the pub-
lic interest to allow water rights to be placed in
the WRCP. In areas within the boundaries of a
groundwater management district, the recom-
mendations of the board of the district shall be
taken into consideration by the chief engineer.

(2) Each of the owners of the water right shall
agree to totally suspend all water use authorized
by that water right for the duration of the contract.
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(3) The owner or owners of the water right shall
sign a contract with the chief engineer, or the
chief engineer’s authorized representative, before
placing the water right into the WRCP. The con-
tract shall be binding on all successors in interest
to the water right owner.

(4) Only an entire water right may be placed
into the WRCP. If a portion of a water right has
been abandoned, the portion that is still in good
standing may be enrolled in the WRCP. If a water
right is administratively divided by the chief en-
gineer, each portion of a formally divided water
right shall be considered to be an entire water
right for the purpose of this regulation.

(A) If at least five successive years of nonuse
have occurred before application for enrollment
in the WRCP, a determination of whether or not
that water right is subject to abandonment before
entry into the program, including an analysis of
any reasons given that might constitute due and
sufficient cause for nonuse, shall be made by the
chief engineer.

(B) If, after review of the information, it ap-
pears that the right has been abandoned, the stat-
utory procedures, including the right to a hearing,
shall be followed to determine whether or not the
right has been abandoned.

(5) Only the portion of a water right in good
standing at the time of application for enrollment
may be entered into the WRCP.

(c) Other requirements of enrollment in the
WRCP program shall include the following:

(1) Water rights shall be placed into the WRCP
for a definite period of calendar years of no fewer
than five and no more than 10. Each WRCP con-
tract shall terminate upon expiration of the time
period specified in the contract.

(2) The water right owner or operator shall not
be required to maintain the diversion works or
delivery system during the period of the WRCP
contract. If the pump is removed from a well, the
well shall be properly capped or sealed during the
contract. These requirements shall be in addition
to those made by the Kansas department of health
and environment pursuant to the groundwater ex-
ploration and protection act, K.S.A. 82a-1201 et
seq., and amendments thereto.

(3) A certificate determining the extent to
which a water right has been perfected shall be
issued by the chief engineer before entering the
water right into the WRCP if all of the following
conditions are met:

(A) An applicant has a permit to appropriate

water for beneficial use and has perfected all, or
any portion, of the water right authorized by the
permit.

(B) The time in which to perfect the water right
has expired, including any authorized extensions
of time.

(C) A field inspection has been completed.
(4) If the time to perfect the water right, or any

authorized extension of that right, has not expired,
enrollment in the WRCP shall be considered as
suspending the time to perfect. Upon expiration
of the WRCP contract pertaining to this water
right, the time to perfect shall again commence,
and the applicant shall be required to perfect the
water right within the remainder of the time al-
lowed to perfect, or any authorized extension of
that time.

(5) Each year after authorized enrollment in the
WRCP, the water use correspondent shall indi-
cate on the water use report that no water was
used because the water right was enrolled in the
WRCP.

(6) If the owner breaches, or causes or allows a
breach of, the WRCP contract with the chief en-
gineer, each year of nonuse between the effective
date of the contract and the date of the breach
shall be counted as years of nonuse without due
and sufficient cause for the purpose of determin-
ing whether or not the water right has been aban-
doned pursuant to K.S.A. 82a-718, and amend-
ments thereto. Before this penalty is imposed, the
owner shall be given an opportunity to show either
of the following:

(A) A breach of contract did not occur.
(B) A breach occurred, but either was minor or

has been cured, and should not constitute grounds
for imposing the penalty. (Authorized by K.S.A.
82a-706a; implementing K.S.A. 82a-706, K.S.A.
82a-713, K.S.A. 2008 Supp. 82a-714, as amended
by L. 2009, Ch. 51, § 4, and K.S.A. 2008 Supp.
82a-718; effective July 1, 1994; amended Sept. 22,
2000; amended Dec. 28, 2009.)

Article 14.—ENFORCEMENT AND
APPEALS

5-14-3. Orders. (a) An order subject to re-
view pursuant to K.S.A. 82a-1901, and amend-
ments thereto, shall be issued by the chief engi-
neer in each of the following matters:

(1) The approval or dismissal of an application
to change the place of use, the point of diversion,
the use made of water, or any combination of
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these, filed pursuant to K.S.A. 82a-708b and
amendments thereto;

(2) the approval or dismissal of an application
to appropriate water for beneficial use filed pur-
suant to K.S.A. 82a-711 and amendments thereto;

(3) the declaration of abandonment and ter-
mination of a water right pursuant to K.S.A. 82a-
718 and amendments thereto; and

(4) the suspension of the use of water under a
term permit, an approved application for a permit
to appropriate water for beneficial use, an appro-
priation right, or a vested right, pursuant to K.S.A.
82a-770 and amendments thereto.

(b) Each order that is issued pursuant to K.S.A.
82a-737, and amendments thereto, and is subject
to review pursuant to K.S.A. 82a-1901, and
amendments thereto, shall be issued by the chief
engineer, or the chief engineer’s designee, in the
assessment of civil penalty, the modification of a
person’s water right or permit to use water, the
suspension of a person’s water right or permit to
use water, or any combination of these.

(c) Unless limited or prohibited by statute, any
person to whom the order is directed or who has
a property interest that could be adversely af-
fected by the action or proposed action may re-
quest a review pursuant to K.S.A. 82a-1901, and
amendments thereto, without filing a request for
a hearing before the chief engineer.

(d) The chief engineer shall not be required to
hold a hearing before issuing an order unless re-
quired by statute.

(e)(1) Any person to whom an order will be di-
rected may request a hearing before the chief en-
gineer before the issuance of an order by the chief
engineer. The person shall then be notified by the
chief engineer that, if the request is granted by
the chief engineer, the person shall not be allowed
to have a second hearing before the chief engineer
after the issuance of the order. Within 15 days
after the notice is sent, the person shall notify the
chief engineer whether the requestor wants to
proceed with a hearing before the chief engineer
issues the order.

(2) If a hearing is held by the chief engineer
before the issuance of the order by the chief en-
gineer and the person to whom the order is di-
rected still desires to have the order reviewed, the
person shall seek review pursuant to K.S.A. 82a-
1901, and amendments thereto, if that type of re-
view is authorized by statute.

(f) If a person to whom an order was directed
did not have a hearing before the issuance of an

order, that person may request a hearing before
the chief engineer after issuance of the order. The
person shall submit a written request for hearing
to the chief engineer within 15 days of service of
the order pursuant to K.S.A. 77-531, and amend-
ments thereto. If a hearing is not requested, the
person may seek review pursuant to K.S.A. 82a-
1901, and amendments thereto, within 30 days of
service of the order pursuant to K.S.A. 77-531 and
amendments thereto, if that type of review is au-
thorized by statute. Each request for a hearing
shall meet the following requirements:

(1) Be filed in writing with the chief engineer
within 15 days after the date of service of the or-
der; and

(2) set forth the factual and legal basis for the
hearing request. The factual basis may be stated
generally and shall not be required to be specific
if the written request clearly establishes the exis-
tence of disputed facts. The request for hearing
may be denied if the request fails to clearly estab-
lish factual or legal issues.

(g) A request for intervention in a matter pend-
ing hearing from a person or persons other than
those to whom the order is directed may be
granted by the chief engineer if all of the following
conditions are met:

(1) The chief engineer has issued a notice of
hearing.

(2) The person requesting to intervene has filed
a notice with the chief engineer that the order in
the pending matter could adversely affect one or
more of the following:

(A) The person’s property interest in the pend-
ing matter;

(B) the person’s water right or permit to appro-
priate water; or

(C) the person’s statutory duty to act.
(3) The chief engineer has determined that the

interests of justice and the orderly and prompt
conduct of the proceedings will not be impaired
by allowing the intervention. (Authorized by
K.S.A. 82a-706a; implementing K.S.A. 82a-706a,
K.S.A. 2008 Supp. 82a-708b, 82a-711, 82a-718,
82a-737, 82a-770, and 82a-1901; effective Sept.
22, 2000; amended March 20, 2009.)

5-14-3a. Hearing procedure. The proce-
dures specified in this regulation shall apply to any
hearing held by the chief engineer pursuant to
K.A.R. 5-14-3. Upon notice to all parties, these
procedures may be applied by the chief engineer
to any other hearings held under the Kansas water
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appropriation act. (a) Unless otherwise required
by statute, the following persons and entities shall
be allowed to be parties to a formal hearing before
the chief engineer:

(1) The division of water resources, Kansas de-
partment of agriculture (DWR);

(2) the person or persons to whom the order is,
or will be, directed;

(3) the applicant to change the place of use, the
point of diversion, the use made of water, or any
combination of these, under K.S.A. 82a-708b and
amendments thereto, or the applicant to appro-
priate water for beneficial use under K.S.A. 82a-
711, and amendments thereto;

(4) the owners of the proposed place of use and
the owners of the place of use authorized under
the application, water right, or permit to appro-
priate water; and

(5) any other person who has filed a timely pe-
tition for intervention in accordance with K.A.R.
5-14-3(e).

(b) The hearing shall be presided over by the
chief engineer or the chief engineer’s designee.
Authority may be delegated by the chief engineer
to the presiding officer to issue the order or to
make written recommendations to the chief en-
gineer after the hearing.

(c) Unless otherwise required by statute, the
presiding officer shall issue a written notice of
hearing to all parties and to any person who re-
quests notice of a hearing.

(1) Notice of hearing shall be served on the par-
ties as required by statute, but not later than 15
days before the hearing.

(2) The notice of hearing shall be served by
mail, facsimile, electronic mail, or hand-delivery
and shall be evidenced by a certificate of service.
If due diligence fails to locate a person allowed to
be a party, then notice by publication shall be
made in the manner indicated in K.A.R. 5-14-3a
(d) (2).

(3) The notice of hearing shall include the
following:

(A) A case or other identification number and
a descriptive title, which shall appear on all cor-
respondence relating to the docket. If more than
one matter has been consolidated for hearing, all
numbers and descriptive titles shall appear on all
correspondence;

(B) the names and mailing addresses of all
parties;

(C) a statement of the time, place and nature
of the hearing. If more than one matter has been

consolidated for hearing, statement of the nature
of the hearing shall include all matters to be
heard;

(D) a statement that the presiding officer may
complete the hearing without the participation of
any party who fails to attend or participate in a
prehearing conference, hearing, or other stage in
the proceeding; and

(E) if nonparties are provided an opportunity
to submit comments, the time and place where
oral comments will be accepted and the deadline
and mailing address for the submission of written
comments.

(4) For abandonment hearings under K.S.A.
82a-718, and amendments thereto, the notice of
hearing shall include a copy of the verified report
of the chief engineer or the chief engineer’s
representative.

(d) Unless otherwise required by statute, if
members of the public will be given an opportu-
nity to submit oral and written comments, notice
of the hearing shall be caused by the chief engi-
neer to be distributed in the place or places where
the action or proposed action will be effective.

(1) Notice of hearing shall be given as required
by statute, but no later than 15 days before the
hearing.

(2) The notice of hearing may be published in
a newspaper of general circulation where the ac-
tion or proposed action will be effective as re-
quired by statute, but shall be published at least
15 days before the hearing. The notice of hearing
shall not be required to be in the form of a legal
notice. The notice may also be given by any other
means reasonably calculated to reach the resi-
dents of the area.

(e) Only the parties named in the notice of
hearing or otherwise designated by the chief en-
gineer may participate in the hearing.

(1) Any party may participate in person or, if
the party is a corporation or other artificial person,
by an authorized representative.

(2) Any party may be represented, at the party’s
own expense, by legal counsel or, if permitted by
law, some other representative.

(3) The presiding officer may refuse to allow
representation that would constitute the unau-
thorized practice of law.

(4) The presiding officer may give nonparties
the opportunity to present oral or written state-
ments to be included in the record of the
proceedings.

(5) The presiding officer may consider only oral
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statements that are given under oath or affirma-
tion and signed written statements.

(6) The presiding officer shall allow all parties
a reasonable opportunity to challenge or rebut all
oral and written statements received.

(f) The presiding officer may allow any party to
participate in prehearing conferences, the hear-
ing, or any other stage of the proceedings by tel-
ephone or videoconference.

(1) Unless otherwise authorized by the presid-
ing officer, the party wishing to participate by tel-
ephone shall notify the presiding officer at least
48 hours in advance of the prehearing conference.
The party wishing to participate by telephone may
be granted a continuance if the presiding officer
is not able to grant the request.

(2) The presiding officer may require the party
wishing to participate by telephone to initiate the
call.

(3) The presiding officer may refuse to allow
any party to participate by telephone if the party
has not notified the presiding officer in advance
and made arrangements for that participation or
if any party objects.

(g) The presiding officer may hold one or more
prehearing conferences as necessary to address
preliminary matters or to facilitate the hearing.

(1) Notice of all prehearing conferences shall
be given by the presiding officer to all parties and
to all persons who have requested that notice. No-
tice may also be given to other interested persons
at least 15 days before the prehearing conference.

(2) The notice of prehearing conference shall
include the following:

(A) The names and mailing addresses of all
parties;

(B) a statement of the time, place, and nature
of the prehearing conference; and

(C) a statement that the presiding officer may
complete the hearing without the participation of
any party who fails to attend or participate in a
prehearing conference, hearing, or other stage in
the proceeding.

(3) The presiding officer shall issue a prehear-
ing order after each prehearing conference.

(h) Discovery shall be limited to matters that
are clearly relevant to the proceeding.

(i) Each party shall have the opportunity to file
pleadings, objections, and motions. At the presid-
ing officer’s discretion, any party may be given an
opportunity to file briefs, proposed findings of fact
and conclusions of law, and proposed orders.

(1) Each party shall serve a copy of any written
filings on each of the other parties.

(A) Service may be made by mail, facsimile,
electronic mail, or hand-delivery.

(B) Service shall be presumed if the person
making service signs a written certificate of
service.

(C) Service by mail shall be complete upon
mailing.

(2) The presiding officer shall notify all parties
of the deadlines for written filings and may extend
the deadlines upon request of any party.

(A) Unless otherwise stated in the notice or or-
der of the presiding officer, all deadlines to file
documents within a specific number of days shall
end at the close of business on the third working
day after the deadline set in the notice or order
mailed out by the presiding officer.

(B) In computing any deadline, the day of serv-
ice shall not be included. Working days shall not
include Saturdays, Sundays, state holidays, and
federal holidays.

(3) The presiding officer shall not be required
to consider any written filing that has not been
filed on or before the deadline or that is not served
on all parties.

(4) Service upon an attorney of record shall be
deemed to be service upon the party represented
by the attorney.

(j) After the presiding officer has issued a notice
of hearing and before an order is issued, no party
or its attorneys shall discuss the merits of the pro-
ceedings with the presiding officer or with any
other person named in the prehearing order as
assisting the presiding officer in the hearing, un-
less all parties have the opportunity to participate.

(1) If the presiding officer receives an ex parte
communication, the presiding officer shall notify
all parties that an ex parte communication has
been received and place the notice in the record
of the pending matter. The notice shall contain
the following:

(A) A copy of any written ex parte communi-
cation received and any written response to the
communication; and

(B) a memorandum stating the substance of any
oral ex parte communication received, any oral re-
sponse made, and the identity of each person from
whom the oral ex parte communication was
received.

(2) Any party may submit written rebuttal to an
ex parte communication within 15 days after serv-
ice of notice of the communication. If any party
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submits a written rebuttal to an ex parte com-
munication, that party shall simultaneously serve
a copy on all other parties and the presiding offi-
cer. All timely filed written rebuttals shall be
placed in the record of the pending matter.

(3) A presiding officer who has received an ex
parte communication shall withdraw from the
pending matter if the presiding officer determines
that the communication has rendered the presid-
ing officer no longer qualified to hear the pending
matter because of bias, prejudice, or interest.

(4) Any party may petition for the disqualifica-
tion of a presiding officer upon discovering facts
establishing grounds for disqualification because
of bias, prejudice, or interest.

(5) Each presiding officer whose disqualifica-
tion is requested shall determine whether to grant
the petition, stating facts and reasons for the de-
termination. The facts and reasons for the presid-
ing officer’s decision shall be entered into the
record.

(k) The presiding officer may consolidate any
proceedings if there are common issues to be re-
solved or a common factual basis for the proceed-
ings. The presiding officer may consolidate pro-
ceedings on the presiding officer’s own motion or
upon the request of the parties to all proceedings.

(l) The presiding officer may continue the hear-
ing or any other proceeding on that person’s own
motion or at the request of a party.

(1) A party shall notify all other parties before
requesting a continuance.

(2) The presiding officer shall not be required
to continue the hearing if all other parties have
not been consulted or if any party objects.

(3) Each party who requires a continuance be-
cause of an emergency shall notify the presiding
officer and any other party as soon as the party
reasonably determines that an emergency exists.

(m) Each party shall have a reasonable oppor-
tunity to be heard. Each party shall be given the
opportunity to present evidence and argument,
conduct cross-examination, and submit rebuttal
evidence, except as may be restricted by a pre-
hearing order or limited grant of intervention.

(1) Unless otherwise limited by this regulation
or the presiding officer, each party and each in-
tervener shall be given an opportunity to make
opening statements and closing arguments.

(2) Unless the parties have been required to
exchange exhibits before the hearing, each party
shall bring a copy of each document offered as
evidence for each party and at least two copies for

the presiding officer. If possible, the original doc-
ument, or a certified copy of the document, shall
be offered into evidence at the hearing.

(3) All hearings shall be open to the public.
(4) All testimony of parties and witnesses shall

be made under oath or affirmation.
(5) The direct examination of each witness shall

be followed by cross-examination of the witness.
Cross-examination shall be limited in scope to the
testimony upon direct examination. Redirect ex-
amination shall be limited in scope to the testi-
mony upon cross-examination. Recross-examina-
tion shall be limited in scope to the testimony
upon redirect.

(6) No more than one attorney for each party
shall examine or cross-examine a witness. The pre-
siding officer may require that only one attorney
be allowed to cross-examine a witness on behalf
of all parties united in interest.

(7) All testimony shall be taken on the record
unless the presiding officer grants a request to go
off the record.

(8) At the time determined by the presiding of-
ficer, the presiding officer shall announce that the
record of exhibits and testimony shall be closed
and, if applicable, that the matter has been taken
under advisement.

(9) The record shall not be reopened except
upon order of the presiding officer or the chief
engineer.

(n)(1) In any hearing concerning an application
filed under K.S.A. 82a-708b or K.S.A. 82a-711
and amendments thereto, the applicant shall bear
the burden of proving, by a preponderance of the
evidence, that the application should be approved.

(2) If the DWR does not offer opinion testi-
mony concerning whether and how the applica-
tion complies or does not comply with the appli-
cable regulations, its participation in the hearing
shall be limited as follows:

(A) The DWR shall make a proffer of the re-
cords of the agency pertaining to the pending mat-
ter and may offer the testimony of fact witnesses
to lay foundation for the proffer. These witnesses
may be cross-examined, but cross-examination
shall be limited to the scope of the direct
questioning.

(B) If any member of the DWR’s staff is called
as a witness for or is cross-examined by another
party, the DWR shall be allowed to conduct cross-
examination of the witnesses offered by that party.

(3) The applicant shall be heard after the
DWR’s proffer, unless the presiding officer de-
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termines that another order of presentation will
facilitate the conduct of the hearing.

(4) If the DWR offers opinion testimony con-
cerning whether and how the application com-
plies or does not comply with the applicable reg-
ulations, the DWR shall be heard after the
applicant and the DWR may participate in the
hearing to the same extent as the applicant, unless
the presiding officer determines that a different
order of presentation will facilitate the conduct of
the hearing.

(5) The presiding officer shall determine the
order in which other parties and interveners may
be heard.

(o) In hearings concerning the assessment of a
civil penalty, the modification of a water right, the
suspension of a water right, or the suspension of
the use of water under a water right, the following
requirements shall be met:

(1) The DWR shall bear the burden of proving,
by a preponderance of the evidence, that a viola-
tion under K.S.A. 82a-737 and amendments
thereto or K.S.A. 82a-770 and amendments
thereto, or both, has occurred.

(2) The DWR shall be heard first at the hearing,
unless the presiding officer determines that a dif-
ferent order of presentation will facilitate the con-
duct of the hearing. The presiding officer shall
determine the order in which other parties and
interveners may be heard.

(p) In an abandonment hearing pursuant to
K.S.A. 82a-718 and amendments thereto, the
DWR shall first present the verified report spec-
ified in K.S.A. 82a-718, and amendments thereto.

(1) The verified report shall be a report of the
DWR’s investigation into the water use history
and shall contain the following:

(A) Documentation that shows the use or non-
use of water authorized by the water right as es-
tablished by the contents of the DWR water right
file and as reported to the DWR, pursuant to
K.S.A. 82a-732 and amendments thereto;

(B) the analysis of the documentation used in
the verified report by the preparer of the verified
report;

(C) a conclusion citing the specific successive
years of nonuse to meet the criteria for abandon-
ment found in K.S.A. 82a-718 and amendments
thereto; and

(D) the years for which due and sufficient cause
for nonuse pursuant to K.A.R. 5-7-1 was reported
to the chief engineer pursuant to K.S.A. 82a-732,

and amendments thereto, and verified by the
DWR.

(2)(A) If the verified report specified by K.S.A.
82a-718(a), and amendments thereto, establishes
that there has been no lawful, beneficial use of
water for the period of time specified in K.S.A.
82a-718(a) and amendments thereto and that due
and sufficient cause for the nonuse of water has
not been reported to the DWR pursuant to K.S.A.
82a-732 and amendments thereto during this pe-
riod, this shall be considered to be prima facie
evidence that the water right has been abandoned.

(B) Upon a determination by the presiding of-
ficer that prima facie evidence of abandonment
exists, the water right owner shall bear the burden
of rebutting the prima facie evidence by a pre-
ponderance of the evidence establishing that
there had been lawful, beneficial use of water dur-
ing the time period in question or that due and
sufficient cause existed for the nonuse of water
during the period of time in question, or both, to
avoid the application of K.S.A. 82a-718(a) and
amendments thereto.

(3) The DWR may participate in the hearing to
the same extent as the owner or owners of the
water right.

(4) The DWR shall be heard first at the hearing,
unless the presiding officer determines that an-
other order of presentation will facilitate the con-
duct of the hearing.

(5) The presiding officer shall determine the
order in which other parties and interveners may
be heard.

(q) During the hearing, all of the following shall
apply:

(1) The presiding officer shall not be bound by
the technical rules of evidence.

(2) The presiding officer shall give the parties
a reasonable opportunity to be heard and to pres-
ent evidence.

(3) The presiding officer shall give effect to the
privileges listed in K.S.A. 60-426 through 436, and
amendment thereto, and any other privileges rec-
ognized by law.

(4) Evidence shall not be required to be ex-
cluded solely if the evidence is hearsay.

(5) All parties may note, in the record, their
exceptions to any ruling or other action of the pre-
siding officer.

(6) If the presiding officer sustains an objection
to evidence or testimony, the party may make a
proffer of the excluded evidence. The presiding
officer may add other statements to clearly show
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the character of the evidence, the form in which
the evidence was offered, and the objection and
the ruling made. Upon request, the excluded tes-
timony or evidence shall be marked and preserved
for the record upon appeal.

(7) Without notice to the parties and without
receiving a request from any party, the presiding
officer may take administrative notice of the
following:

(A) The Kansas water appropriation act and
other Kansas statutes;

(B) regulations promulgated by the chief
engineer;

(C) orders issued by or on behalf of the chief
engineer; and

(D) specific facts and propositions of general
knowledge that are so universally known or known
within the profession that they cannot reasonably
be the subject of dispute or that are capable of
immediate and accurate determination by using
easily accessible sources of indisputable accuracy.

(8) Upon reasonable notice to the parties and
the opportunity to contest and offer rebuttal evi-
dence, the presiding officer may also take admin-
istrative notice of any of the following:

(A) Scientific or technical matters within the
DWR’s specialized knowledge;

(B) the record of other proceedings before the
DWR; and

(C) codes and standards that have been adopted
by an agency of the United States, the state of
Kansas, or any other state or by a nationally rec-
ognized organization or association.

(r) The hearing and all prehearing conferences
shall be electronically recorded at the expense of
the Kansas department of agriculture (KDA).

(1) Copies of electronic recordings may be ob-
tained from the DWR. Written transcripts of the
recording shall be available by request, and the
requestor shall pay the cost of transcription.

(2) The DWR shall hire and pay for a court
reporter if deemed necessary by the presiding of-
ficer for the presiding officer’s use or for the pres-
ervation of testimony for later use in a court pro-
ceeding. Written transcripts shall be obtained
directly from the court reporter at the requestor’s
expense.

(s) If the chief engineer has not delegated au-
thority to the presiding officer to issue an order,
the presiding officer shall issue written recom-
mendations to the chief engineer after the record
of the hearing is closed.

(1) The recommendations shall be signed by

the presiding officer and shall contain a statement
of the recommended decision and the facts and
conclusions of law upon which the recommended
decision is based.

(2) The presiding officer shall serve the original,
signed recommendations on the chief engineer
and a copy of the recommendations on each party
and on its counsel of record, if any, in the manner
specified in this regulation.

(3) The recommendations shall state that the
parties have at least 15 days after service in which
to provide written comments to the chief engineer
and shall contain a certificate of service. After the
record of the hearing is closed, no party may sub-
mit additional evidence unless specifically per-
mitted to do so by the presiding officer in advance
of the submission. In order to receive permission
to submit additional evidence, the party shall file
a written request with the presiding officer, in ad-
vance, with a copy to each other party. Each other
party shall be given a reasonable chance to re-
spond to the request to submit additional infor-
mation. If additional evidence is allowed, each
other party shall be allowed a reasonable oppor-
tunity to rebut the additional evidence submitted.

(4) All comments submitted within the speci-
fied time frame shall be considered by the chief
engineer before issuing an order.

(5) The order shall state that it is subject to
review by the secretary of agriculture pursuant to
K.S.A. 82a-1901, and amendments thereto.

(t) An order shall be issued by the chief engi-
neer or, if so authorized, the presiding officer af-
ter the record of the hearing is closed.

(1) The order shall be signed by the chief en-
gineer or the presiding officer and shall contain a
statement of the relevant law and the facts upon
which the decision is based.

(2) The order shall be served on each party or
its counsel of record in the manner specified in
these regulations and shall contain a certificate of
service.

(3) If the presiding officer made recommen-
dations to the chief engineer, the order shall state
which recommendations, if any, have been ac-
cepted by the chief engineer. (Authorized by
K.S.A. 82a-706a; implementing K.S.A. 2008 Supp.
82a-708b, 82a-711, 82a-718, 82a-737, 82a-770,
82a-1038, and 82a-1901; effective March 20,
2009.)

Article 16.—FLEX ACCOUNT
5-16-1. Definitions. As used in this article,

in the Kansas water appropriation act, and by the



5-16-3FLEX ACCOUNT

89

chief engineer in the administration of the Kansas
water appropriation act, unless the context clearly
requires otherwise, the following words and
phrases shall have the meanings specified in this
regulation. (a) ‘‘Base amount’’ and ‘‘BA’’ mean the
quantity of water deposited in a flex account.

(b) ‘‘Base average usage factor’’ and ‘‘BAUF’’
mean the percentage of the ‘‘base average usage,’’
as this term is defined in K.S.A. 82a-736 and
amendments thereto, that is multiplied by five as
a part of the calculations specified in K.A.R. 5-16-
5 to determine the quantity of water that may be
deposited into a flex account. The BAUF shall not
exceed the maximum of 90% established by
K.S.A. 82a-736, and amendments thereto.

(c) ‘‘Base water right’’ means a vested or certi-
fied water right or rights for which the owner ap-
plies to the chief engineer to establish a flex ac-
count pursuant to K.S.A. 82a-736, and
amendments thereto.

(d) ‘‘BAU’’ means the ‘‘base average usage’’ as
defined in K.S.A. 82a-736, and amendments
thereto.

(e) ‘‘Good standing,’’ only as that term is used
in K.S.A. 82a-736 and amendments thereto, in
reference to base water rights, means a base water
right that meets the following conditions:

(1) Has been lawfully exercised within the pe-
riod specified in K.A.R. 5-16-5;

(2) has had all required water use reports filed
and any civil fines assessed for failure to timely
file a complete and accurate water use report paid;
and

(3) has had no period of nonuse with a duration
of five or more consecutive years since January 1,
1990, except for enrollment in the water right
conservation program pursuant to K.A.R. 5-7-4 or
L. 2011, ch. 89, sec. 25 and amendments thereto,
enrollment in the federal conservation reserve
program, or enrollment in another multiyear fed-
eral or state conservation program.

(f) ‘‘Significant water conservation measures’’
means actual physical changes in a water distri-
bution system or management practices that im-
prove water use efficiency, including the
following:

(1) Conversion from flood irrigation to center
pivot irrigation with a nozzle package designed to
improve water use efficiency;

(2) irrigation scheduling;
(3) conversion to subsurface drip irrigation; and
(4) removal of an end gun, resulting in a signif-

icant reduction in the number of irrigated acres.

(Authorized by K.S.A. 82a-706a; implementing
K.S.A. 2010 Supp. 82a-736, as amended by L.
2011, ch. 89, sec. 28; effective Oct. 11, 2002;
amended Jan. 6, 2006; amended, T-5-8-29-11,
Aug. 29, 2011; amended Dec. 16, 2011.)

5-16-3. Establishing a flex account. (a) A
flex account shall be established by filing an ap-
plication for a flex account and a term permit on
a form prescribed by the chief engineer. Each ap-
plication shall meet the following requirements:

(1) Show the location of all wells located within
one-half mile of the proposed point of diversion
and the names, addresses, and telephone numbers
of the owners of those wells. Except as specified
in subsection (e), a separate application shall be
filed for each water right and each point of diver-
sion for which the owner desires to establish a flex
account. Each application shall be accompanied
by the filing fee specified in K.A.R. 5-16-2;

(2) be date-stamped showing the date the ap-
plication was filed with the chief engineer;

(3) indicate the five consecutive years that are
to be designated as the flex account period; and

(4) indicate whether the flex account period will
commence with the year in which the application
is filed or with the next year after the year in which
the application is filed.

(b) Before any application to establish a flex ac-
count and a term permit will be accepted for fil-
ing, the application shall be signed by at least one
owner of the water right, or a duly authorized
agent of an owner of the water right.

(c) Before the flex account can be established
or the term permit approved, all of the water
rights owners, or a duly authorized agent of the
owners, shall verify upon oath or affirmation that
the statements contained in the application are
true and complete.

(d) If one or more owners refuse to sign the
application or if a written request is filed by one
or more of the owners to withdraw their signa-
tures from the application before the application
is approved, the application shall be dismissed.

(e) A single application to establish a flex ac-
count and apply for a term permit may be filed in
either of the following situations:

(1) Multiple water rights authorize the diver-
sion of water from a single point of diversion that
diverts water to an identical place of use for a sin-
gle type of use.

(2) Multiple points of diversion are authorized
by the chief engineer to divert water through a
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single water flowmeter before going to an iden-
tical place of use.

(f) The flex account shall not be established and
the term permit to exercise the flex account shall
not be valid until both have been approved by the
chief engineer. (Authorized by K.S.A. 82a-706a;
implementing K.S.A. 2010 Supp. 82a-736, as
amended by L. 2011, ch. 89, sec. 28; effective Oct.
11, 2002; amended, T-5-8-29-11, Aug. 29, 2011;
amended Dec. 16, 2011.)

5-16-5. Maximum annual quantity of wa-
ter authorized by term permit. (a) Except as
specified in subsections (b) through (e), the max-
imum quantity of water deposited in a flex account
and authorized to be diverted in five consecutive
calendar years under the authority of a term per-
mit shall be determined in accordance with K.S.A.
82a-736, and amendments thereto, by means of
performing the following calculations:

(1) Add the quantity of water lawfully used un-
der the base water right or rights each year during
the period 2000 through 2009. This sum is the
total quantity of water;

(2) divide that total quantity of water by 10;
(3) multiply that resulting quantity in paragraph

(a)(2) by the BAUF;
(4) multiply that resulting quantity in paragraph

(a)(3) by five; and
(5) if the application required by K.A.R. 5-16-

3 was filed after November 1 of the year desig-
nated as the first year of the flex account period,
subtract the quantity of water used under the base
water right during the year in which the applica-
tion was filed from the resulting quantity in par-
agraph (a)(4).

(b) If significant water conservation measures
were implemented under the base water rights at
any time during the period of calendar years 2000
through 2009, the average annual quantity of wa-
ter actually used may be calculated using the five
consecutive calendar years immediately preceding
the implementation of significant water conser-
vation measures, but these five calendar years
shall not begin before calendar year 1995. The
five-year allocation under the term permit shall be
determined by performing the following
calculations:

(1) Add the quantity of water lawfully used each
year under the base water right or rights for the
five consecutive calendar years. This sum is the
total quantity of water;

(2) divide that total quantity of water by five;

(3) multiply that resulting quantity in paragraph
(b)(2) by the BAUF;

(4) multiply that resulting quantity in paragraph
(b)(3) by five; and

(5) if the application required by K.A.R. 5-16-
3 was filed after November 1 of the year desig-
nated as the first year of the flex account period,
subtract the quantity of water used under the base
water right during the year in which the applica-
tion was filed from the resulting quantity in par-
agraph (b)(4).

(c) If water use records for a base water right
are inadequate to accurately determine actual wa-
ter use during any calendar year during the period
used to determine the base average usage, then
that year shall be counted as having no water use.

(d) No flex account shall be allowed if the flex
account is inconsistent with the provisions of any
intensive groundwater use control area created
pursuant to K.S.A. 82a-1036 through K.S.A. 82a-
1040, and amendments thereto.

(e)(1) If water was authorized to be diverted for
less than the entire period used to determine the
base average usage, the five-year allocation shall
be determined by means of these calculations:

(A) Add the quantity of water lawfully used
each year under the base water right or rights for
the entire period used. This sum is the base av-
erage usage;

(B) divide the base average usage by the num-
ber of years, or parts thereof, that water was au-
thorized to be diverted by the chief engineer;

(C) multiply that resulting quantity in para-
graph (e)(2) by the BAUF;

(D) multiply that resulting quantity in para-
graph (e)(3) by five; and

(E) if the application required by K.A.R. 5-16-
3 was filed after November 1 of the year desig-
nated as the first year of the flex account period,
subtract the quantity of water used under the base
water right during the year in which the applica-
tion was filed from the resulting quantity in par-
agraph (e)(4).

(2) Water rights that authorized use of water
for less than two calendar years during the period
used to determine the base average usage shall not
be eligible for a flex account. (Authorized by
K.S.A. 82a-706a; implementing K.S.A. 2010 Supp.
82a-736, as amended by L. 2011, ch. 89, sec. 28;
effective Oct. 11, 2002; amended Jan. 6, 2006;
amended, T-5-8-29-11, Aug. 29, 2011; amended
Dec. 16, 2011.)
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Article 17.—WATER BANKING

5-17-2. Application to deposit a water
right into a water bank or withdraw a deposit.
(a) Each water right owner proposing to deposit
all or a portion of a water right into a water bank
shall complete an application on a form prescribed
by the water bank and approved by the chief en-
gineer. The application shall be filed with the wa-
ter bank on or before April 1 of the year in which
the deposit will be made. A water right, or a por-
tion of a water right, may be deposited only in
increments of full calendar years. A water right
shall not be eligible for deposit if water use oc-
curred under the water right, or a portion of the
water right, at any time from January 1 through
March 31 of the year in which the deposit will be
made. The application shall contain the following
information concerning the water right, or portion
of the water right, that is proposed to be
deposited:

(1) The file number of the water right to be
deposited;

(2) if the water right is a vested right or an ap-
propriation right that has been certified by the
chief engineer, specification of that status;

(3) the hydrologic unit from which the water
right is authorized to withdraw water;

(4) the calendar years during which the water
right will be on deposit. This period shall not ex-
ceed five years; and

(5) any CRP contracts that were in effect for
any part of the representative past period.

(b) A water right may be withdrawn from de-
posit only if both of the following conditions are
met:

(1) The water right has not been leased in whole
or part.

(2) An application to withdraw the water right
from deposit is made before July 1 of the calendar
year for which the deposit has been made. With-
drawal of a water right during one calendar year
also shall withdraw the water right from deposit
in any subsequent years for which the water right
may have been deposited. (Authorized by K.S.A.
2009 Supp. 82a-769; implementing K.S.A. 2009
Supp. 82a-763, K.S.A. 2009 Supp. 82a-764, and
K.S.A. 2009 Supp. 82a-769; effective Aug. 13,
2004; amended May 21, 2010.)

Article 20.—INTENSIVE GROUNDWATER
USE CONTROL AREA

5-20-1. Intensive groundwater use con-
trol area; public hearings. (a) In any case in

which the chief engineer initiates proceedings for
the designation of an intensive groundwater use
control area (IGUCA), an independent hearing
officer shall be appointed by the chief engineer.
The independent hearing officer shall meet the
following requirements:

(1) Not have been an employee of the depart-
ment of agriculture for at least five years before
the appointment;

(2) be admitted to practice law in this state; and
(3) be knowledgeable by training and experi-

ence in water law and administrative procedure.
(b)(1) The independent hearing officer shall

conduct one or more public hearings to determine
whether both of the following conditions are met:

(A) One or more of the circumstances speci-
fied in K.S.A. 82a-1036, and amendments thereto,
exist.

(B) The public interest requires that one or
more corrective control provisions should be
adopted.

(2) If both of the conditions in paragraph (b)(1)
are met, the independent hearing officer shall rec-
ommend the boundaries of the IGUCA.

(c) At the public hearing specified in subsec-
tion (b), all of the following requirements shall be
met:

(1) Documentary and oral evidence shall be
taken, and a full and complete record of the public
hearing shall be kept.

(2) The division of water resource’s (DWR’s)
staff shall make a proffer of the records of the
division pertaining to the proposed IGUCA and
may present background, hydrologic, and other
information and an analysis of that information,
concerning the area in question.

(3) The DWR’s proffer and any other DWR
presentations shall be heard first, unless the hear-
ing officer determines that a different order of
presentation will facilitate the conduct of the
hearing.

(4) If any part of the proposed IGUCA is
within the boundaries of a groundwater manage-
ment district (GMD), a representative of that
GMD shall be allowed to present the GMD’s own
data, analysis, comments, provisions of the
GMD’s revised management plan, regulations,
and recommendations at any public hearing.

(5) Each person shall be allowed to give an oral
statement under oath or affirmation or to present
documentary evidence, including a signed written
statement.

(6) At the end of the public hearing, a reason-
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able opportunity for any person to submit oral or
written comments concerning the matters pre-
sented may be allowed by the hearing officer.

(7) The hearing shall be conducted according
to the procedure specified in K.A.R. 5-14-3a. The
hearing officer shall have the discretion to use a
different procedure if it facilitates the conduct of
the hearing.

(8) The independent hearing officer shall make
the following findings of fact:

(A) Whether one or more of the circumstances
specified in K.S.A. 82a-1036, and amendments
thereto, exist; and

(B) whether the public interest requires that
one or more corrective control provisions should
be adopted.

(9) The independent hearing officer shall
transmit the findings to the chief engineer.

(d) The proceeding shall be concluded if the
independent hearing officer finds that at least one
of the following conditions is met:

(1) None of the circumstances specified in
K.S.A. 82a-1036, and amendments thereto, exist.

(2) The public interest does not require that
any corrective control provisions should be
adopted.

(e) The procedure specified in subsection (f)
shall be followed by the chief engineer if the in-
dependent hearing officer meets all of the follow-
ing conditions:

(1) Finds that one or more of the conditions
specified in K.S.A. 82a-1036, and amendments
thereto, exist;

(2) finds that public interest requires that any
one or more corrective control provisions should
be adopted; and

(3) recommends the boundaries of the pro-
posed IGUCA.

(f) If the independent hearing officer makes
the findings and recommendation specified in
subsection (e), one or more public hearings shall
be conducted by the chief engineer to determine
the following:

(1) What the goals of the IGUCA should be;
(2) what corrective control provisions should

be adopted; and
(3) what the final boundaries of the IGUCA

should be.
After the hearing, the order described in K.S.A.

82a-1038, and amendments thereto, shall be is-
sued by the chief engineer. The chief engineer’s
order shall include the independent hearing offi-
cer’s findings of fact.

(g) Notice of the public hearings held by the
independent hearing officer shall be given by reg-
ular mail and by publication, as specified in K.S.A.
82a-1037 and amendments thereto. (Authorized
by K.S.A. 82a-706a; implementing K.S.A. 74-
510a, K.S.A. 82a-1036, K.S.A. 82a-1037, and
K.S.A. 2008 Supp. 82a-1038; effective Sept. 18.
2009.)

5-20-2. Formal review of intensive
groundwater use control area orders. (a) For
each intensive groundwater use control area (IG-
UCA) designated by order of the chief engineer
before July 1, 2008, pursuant to K.S.A. 82a-1038
and amendments thereto, a public hearing to re-
view the designation shall be conducted by the
chief engineer within seven years of the effective
date of this regulation. A subsequent review of the
designation shall occur within 10 years after the
previous public review hearing or more frequently
as determined by the chief engineer.

(b) For each IGUCA designated by order of
the chief engineer on or after July 1, 2008, a public
hearing to review the designation shall be con-
ducted by the chief engineer within seven years
after the order is final. A subsequent review of the
designation shall occur within 10 years after the
previous public review hearing or more frequently
as determined by the chief engineer.

(c) Upon the request of a petition signed by at
least five percent of the affected water users in an
IGUCA designated by order of the chief engineer,
a public review hearing to review the designation
shall be conducted by the chief engineer. This re-
quested public review hearing shall not be con-
ducted more frequently than every four years.

(d) Written notice of a public review hearing
shall be given to each person holding a water right
in the affected area. Notice of the hearing shall be
given by publication in a newspaper or newspa-
pers of general circulation within the affected area
at least 30 days before the date set for the hearing.
The notice shall indicate the reason for the hear-
ing and shall specify the time and place of the
hearing. At the public review hearing, documen-
tary and oral evidence shall be taken, and a full
and complete record of the public review hearing
shall be kept.

(e) The following shall be considered by the
chief engineer at the public review hearing:

(1) Whether one or more of the circumstances
specified in K.S.A. 82a-1036, and amendments
thereto, exist; and
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(2) whether the public interest requires that
the IGUCA designation be continued. The state
shall have the burden of proving the need for con-
tinuance of the IGUCA designation.

(f) Based on the review specified in subsection
(e), one of the following actions shall be taken by
the chief engineer:

(1) Continue the IGUCA with its original or
current corrective control provisions;

(2) reduce the restrictions imposed by one or
more corrective control provisions within the
scope and goals specified in the original IGUCA
order;

(3) reduce the IGUCA boundaries;
(4) increase any allocations within the IGUCA;
(5) address any other issues that have been

identified in the review; or
(6) revoke the IGUCA order and implement

alternative measures, if necessary, to address the
water issues in the affected areas.

(g) If, as a result of the review specified in sub-
section (e), the chief engineer determines that the
restrictions imposed by current corrective control
provisions may need to be increased or additional
corrective control provisions may be needed, a
hearing shall be conducted by the chief engineer
according to K.A.R. 5-14-3a.

(h) If, as a result of the review specified in sub-
section (e), the chief engineer determines that the
boundaries of the IGUCA may need to be in-
creased, a new IGUCA proceeding shall be initi-
ated by the chief engineer pursuant to K.A.R. 5-
20-1. (Authorized by K.S.A. 82a-706a;
implementing K.S.A. 82a-706 and K.S.A. 82a-
1036; effective Sept. 18, 2009.)

Article 21.—WESTERN KANSAS
GROUNDWATER MANAGEMENT

DISTRICT NO. 1

5-21-4. Safe yield. (a) Except as specified
in subsection (c), the district shall be closed to
new appropriations of water in the portions of the
unconsolidated aquifers commonly known as the
Ogallala formation and the Niobrara formation
that are located within the district.

(b) The approval of each application for a
change in the point of diversion shall be subject
to the following requirements, if the diversion
works have not been completed under the original
approved application:

(1) The proposed appropriation, when added to
the vested rights, prior appropriation rights, and

earlier priority applications, shall not exceed the
allowable safe yield amount for the area included
within a two-mile-radius circle, which is approxi-
mately 8,042 acres, of the proposed well.

(2) For the purpose of analysis, all vested rights,
certificates, permits, and prior unapproved appli-
cations shall be considered to be fully exercised,
and all limitation clauses listed on permits to ap-
propriate water and certificates shall be consid-
ered to be in force.

(3) In the case of an application for change in
the point of diversion referred to in subsection
(b), each application and water right with a pri-
ority earlier than the priority established by the
filing of the application for change shall be in-
cluded in the analysis.

(4) The allowable annual safe yield amount shall
be calculated using the following formula:

Q 5 AR

12
Q 5 the allowable annual safe yield amount in

acre-feet per year
A 5 area of consideration, within a two-mile-

radius circle, approximately 8,042 acres
R 5 average annual recharge of 0.5 inches per

year

(5) If part of the radial area is located outside
the district boundary, that part shall be included
in the depletion analysis only if the chief engineer
determines that hydraulically connected ground-
water exists in that portion of the area outside the
district. A part of the area of consideration lying
outside the state of Kansas shall not be included
in the analysis.

(6) If wells authorized under a vested right, a
certified water right, or a permit to appropriate
water are divided by the circumference of the ra-
dial area, the authorized quantity of water shall be
assigned to each well. If specific quantities are not
authorized for each well, a proportional amount
shall be assigned to each well.

(c) This regulation shall not apply to the
following:

(1) Domestic use;
(2) temporary permits and term permits; and
(3) a new application filed to appropriate

groundwater in any area of the district not within
an intensive groundwater use control area, meet-
ing all of the following criteria:

(A) The sum of the annual quantity requested
by the proposed appropriation and the total an-
nual quantities authorized by prior permits al-
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lowed because of an exemption pursuant to this
subsection does not exceed 15 acre-feet in a two-
mile-radius circle surrounding the proposed point
of diversion.

(B) Well spacing criteria in the area have been
met.

(C) The approval of the application does not
authorize an additional quantity of water out of an
existing authorized well with a nondomestic per-
mit or water right that would result in a total com-
bined annual quantity of water authorized from
that well in excess of 15 acre-feet.

(D) All other criteria for approving a new ap-
plication to appropriate water at that location have
been met.

(d) Exceptions to this regulation may be
granted on an individual basis by recommendation
by the board in conjunction with the approval of
the chief engineer. The applicant may be required
by the board to submit information necessary in
order to make the determination. (Authorized by
K.S.A. 82a-706a and K.S.A. 2009 Supp. 82a-1028;
implementing K.S.A. 82a-706, K.S.A. 82a-708b,
and K.S.A. 2009 Supp. 82a-1028; effective May
23, 1994; amended Sept. 22, 2000; amended April
15, 2011.)

Article 22.—EQUUS BEDS
GROUNDWATER MANAGEMENT

DISTRICT NO. 2

5-22-4a. Water flowmeter requirement.
Each nondomestic, nontemporary well meeting
any of the following conditions shall be equipped
with a water flowmeter that meets or exceeds the
requirements of K.A.R. 5-22-4: (a) A well oper-
ated under the authority of an approval of appli-
cation issued on or after September 1, 1987;

(b) a well operated under the approval of an
application for change in the place of use, the
point of diversion, or the use made of the water,
or any combination of these, filed after September
1, 1987;

(c) a well that meets the standards for being a
standby well as specified in K.A.R. 5-22-1;

(d) a well for which a certificate of appropria-
tion was issued on or after July 1, 1995;

(e) a well not equipped with a water flowmeter
before December 31, 2010. Each such well shall
be equipped with a water flowmeter that meets
or exceeds the requirements of K.A.R. 5-22-4,
pursuant to the following schedule:

(1) On or before December 31, 2012, each well

in the northeast quarter of every section located
within the district boundaries;

(2) on or before December 31, 2013, each well
in the southeast quarter of every section located
within the district boundaries;

(3) on or before December 31, 2014, each well
in the southwest quarter of every section located
within the district boundaries; and

(4) on or before December 31, 2015, each well
in the northwest quarter of every section located
within the district boundaries; or

(f) a well for which the board determines it is
necessary to have a water flowmeter to ensure any
of the following:

(1) The accuracy of reported water use;
(2) compliance with the terms, conditions, and

limitations of the water right, approval of appli-
cation, or approval of change; or

(3) nonimpairment of other water rights. (Au-
thorized by and implementing K.S.A. 2010 Supp.
82a-1028; effective Jan. 10, 2003; amended Aug.
5, 2011.)

5-22-4d. Water flowmeter installation
procedures. (a) If installation of a water flow-
meter is required by the board, the owner of the
approval of application or the water right shall be
notified of the requirement in writing.

(b) A water flowmeter shall be installed on a
new or replacement point of diversion within 30
days after the point of diversion is operational, or
before the diversion of water, whichever occurs
first.

(c) Unless otherwise specified by the board, a
water flowmeter shall be installed on an existing
point of diversion within 30 days of the issuance
of the water flowmeter order by the district, or
before the diversion of water, whichever occurs
first.

(d) An extension of time to install the water
flowmeter may be granted by the board, or the
board’s designee, if a request for an extension of
time is filed with the district before the expiration
of the time to install the water flowmeter and one
of the following conditions is met:

(1) The water right owner has a contract with a
vendor to install a water flowmeter, but the ven-
dor cannot complete the installation within the
time allowed.

(2) Weather, site conditions, or other conditions
beyond the control of the owner prevent the water
flowmeter from being installed within the time
allowed.
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(3) The owner demonstrates any other reason
constituting good cause why the water flowmeter
cannot be installed within the time allowed and
that granting an extension of time will not be ad-
verse to the public interest.

(e) The water right owner shall notify the dis-
trict within 30 days after the required water flow-
meter is installed. The notification shall be sub-
mitted on a form prescribed by the board, or the
board’s designee.

(f) An inspection of the water flowmeter instal-
lation may be made by the board, or the board’s
designee, to determine if the water flowmeter has
been properly installed in accordance with the
requirements of K.A.R. 5-22-4, K.A.R. 5-22-4a,
and K.A.R. 5-22-4b.

(g) If an inspection is made by the board or the
board’s designee, the owner shall be notified by
the board, or the board’s designee, of the results
of the inspection in writing. (Authorized by and
implementing K.S.A. 82a-706a and K.S.A. 2010
Supp. 82a-1028; effective Nov. 12, 2004;
amended Aug. 5, 2011.)

5-22-7. Safe yield. (a) Except as specified
in subsection (b), the approval of each application
for a change in the point of diversion, term permit,
and permit to appropriate water for beneficial use
shall be subject to the following requirements:

(1) The sum of prior appropriations shall in-
clude all of the following:

(A) The proposed application;
(B) vested rights;
(C) appropriation rights;
(D) term permits;
(E) earlier priority applications; and
(F) baseflow nodes.
The sum of prior appropriations shall not ex-

ceed the allowable safe-yield amount for the area
of consideration. The non-consumptive use of
groundwater previously authorized by the chief
engineer shall be excluded from the sum of prior
appropriations.

(2) The quantity authorized on all prior permits,
certificates, and vested rights, the quantity re-
quested on prior applications, and the quantities
allocated to baseflow nodes shall be used to cal-
culate the sum of prior appropriations and base-
flow allocations.

(3) All conditions and limitation clauses listed
on all prior appropriations and applications in the
area of consideration shall be considered in effect.

(4) The baseflow allocation for baseflow nodes

shall be calculated using the formula Qa 5 T/N
where:

(A) Qa is the baseflow allocation per baseflow
node in acre-feet per year;

(B) T is the total baseflow allocation for a reach
of a stream in acre-feet per calendar year. T is the
average of the 12 calendar months’ daily flow val-
ues in cubic feet per second that were equaled or
exceeded 90 percent of the time during a specif-
ically designated hydrologically significant period
of record, times a factor of 724; and

(C) N is the number of baseflow nodes estab-
lished on a stream or reach of a stream. Nodes are
located at the upstream end of the watercourse
reach and thereafter at the intersection of the
channel of a watercourse and an arc of a 1,320
foot-radius circle whose center is located on the
previously established baseflow node.

(5) The allowable safe-yield amount shall be
calculated using the formula S 5 A x K where:

(A) S is the allowable safe-yield amount in acre-
feet per year;

(B) A is the area of consideration; and
(C) K is an aquifer recharge value in feet.

Everywhere in the district, except in McPherson
county, K is equal to 0.5 feet per year. In Mc-
Pherson county, K is a constant equaling 0.25 feet
per year. K is calculated by multiplying the re-
charge percentage, which is 10 percent in Mc-
Pherson county and 20 percent for the rest of the
district, times the average annual precipitation of
2.5 feet per year.

(6) When evaluating an application for a change
in the point of diversion, each application with a
priority earlier than the priority established by the
filing of the application of change shall be in-
cluded in the safe-yield analysis.

(7) If the perimeter of the area under consid-
eration intersects a group of wells authorized un-
der prior applications, permits, certificates, or
vested rights, a reasonable quantity of water shall
be assigned to each well based upon the best avail-
able information.

(b) The following shall not be subject to this
regulation:

(1) An application to appropriate groundwater
in an area not closed by regulation or intensive
groundwater use control area order by the chief
engineer to new non-domestic, non-temporary
permits and term permits for five or fewer years,
if all of the following conditions are met:

(A) The annual quantity of water requested in
the application does not exceed 15 acre-feet;
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(B) the sum of the annual quantity of water re-
quested in the application and the total annual
quantities of water authorized by prior approvals
of applications allowed because of an exemption
pursuant to this regulation does not exceed 45
acre-feet in a two-mile-radius circle surrounding
the proposed point of diversion;

(C) the approval of the application does not au-
thorize an additional quantity of water out of an
existing authorized point of diversion with a non-
domestic approval of application or water right
that would then authorize a total combined annual
quantity of water from that point of diversion in
excess of 15 acre-feet;

(D) the approval of the application does not au-
thorize an additional quantity of water to be used
on a currently authorized non-domestic place of
use in excess of 15 acre-feet;

(E) the approval of the application does not au-
thorize an additional quantity of water to be
pumped through a common distribution system
in excess of 15 acre-feet;

(F) the application meets the well spacing cri-
teria in K.A.R. 5-22-2; and

(G) the application meets the requirements of
all other applicable regulations in effect when the
application is filed;

(2) an application for a non-consumptive use of
groundwater;

(3) an application for change in point of diver-
sion, if the following conditions are met:

(A) The diversion works were completed 300
feet or less from the originally authorized point of
diversion and within 150 feet of the location ap-
proved by the chief engineer; and

(B) a notice of completion was timely filed with
the chief engineer under the original approval of
application;

(4) an application requesting only an additional
rate of diversion on an existing well, if the ap-
proval of the application meets the following
requirements:

(A) Is limited to the maximum annual quantity
of water authorized by a prior certified, vested, or
appropriation right; and

(B) contains both of the following require-
ments:

(i) The approved application for additional rate
shall be dismissed if the prior certified, vested, or
appropriation right is dismissed and terminated;
and

(ii) the approved or certified maximum annual
quantity of water shall be reduced in an amount

equal to any subsequent reduction in the maxi-
mum annual quantity of water authorized by the
prior certified, vested, or appropriation right;

(5) an application for a standby well;
(6) an application for a bank storage well only

to the extent that the bank storage well is with-
drawing bank storage water; and

(7) an application for an aquifer storage and re-
covery well. (Authorized by and implementing
K.S.A. 82a-706a and K.S.A. 2008 Supp. 82a-1028;
effective May 1, 1983; amended Oct. 15, 1990;
amended March 7, 1994; amended Nov. 12, 2004;
amended May 14, 2010.)

Article 25.—BIG BEND GROUNDWATER
MANAGEMENT DISTRICT NO. 5

5-25-5. Water flowmeter requirements.
Each non-domestic well, except any well author-
ized by a temporary permit, shall be equipped
with a water flowmeter. Each water flowmeter re-
quired by the board shall meet or exceed the spec-
ifications in K.A.R. 5-1-4 through 5-1-12. (Au-
thorized by and implementing K.S.A. 82a-706a
and K.S.A. 2009 Supp. 82a-1028; effective May 1,
1980; amended May 1, 1985; amended April 19,
1996; amended Oct. 31, 2003; amended Nov. 19,
2010.)

5-25-15. Exemptions for up to 15 acre-
feet of groundwater. Except as specified in sub-
sections (b) and (c), an application to appropriate
groundwater for up to 15 acre-feet of water shall
be approved if all of the conditions in subsection
(a) are met.

(a) (1) The sum of the annual quantity of water
requested by the new application and the total
annual quantities authorized by prior approvals of
applications because of an exemption pursuant to
this regulation does not exceed 15 acre-feet in a
one-mile-radius circle surrounding the proposed
point of diversion.

(2) The application meets the spacing criteria
set forth in K.A.R. 5-25-2.

(3) The approval of an application will not au-
thorize an additional quantity of water from an
existing non-domestic vested right, permit, or wa-
ter right that would result in a total combined an-
nual quantity of water authorized from the point
of diversion in excess of 15 acre-feet.

(4) The applicant demonstrates that approval of
up to 15 acre-feet of water will not impair existing
water rights or permits to appropriate water for
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beneficial use and will not prejudicially and un-
reasonably affect the public interest.

(5) All requirements of K.S.A. 82a-709 and
K.S.A. 82a-711, and amendments thereto, and
K.A.R. 5-3-1 and K.A.R. 5-3-1b for processing a
new application to appropriate water have been
met.

(b) Exemptions to approve a new application to
appropriate water in accordance with this regu-
lation shall not be approved if the exemption
would conflict with any provisions of an intensive
groundwater use control area order issued by the
chief engineer pursuant to K.S.A. 82a-1036
through K.S.A. 82a-1040, and amendments
thereto.

(c) In addition to meeting the conditions in sub-
section (a), each application to appropriate
groundwater for beneficial use shall meet the
requirements of subsection (d) if the application
includes a proposed point of diversion located
within the boundaries of any of the following
drainage basins as defined in K.A.R. 5-6-15:

(1) Rattlesnake Creek basin;
(2) Arkansas River basin;
(3) Walnut Creek basin;
(4) Pawnee River basin; and
(5) Buckner Creek basin.
(d) The following requirements shall apply to

the applications described in subsection (c):
(1) The maximum annual quantity of water pro-

posed in the application shall be 15 acre-feet or
less.

(2) The proposed point of diversion shall meet
the spacing criteria provided in K.A.R. 5-25-2.

(3) The authorized quantity of an existing water
right shall be reduced, as provided in paragraph
(d)(7), to offset the annual quantity requested in
paragraph (d)(1), and the existing water right shall
divert water from the same source of water supply
that has a point of diversion located according to
either of the following:

(A) Within 3.5 miles of the proposed point of
diversion; or

(B) within a one-mile corridor of the major
stream segment designated for stream restoration
in the same basin of the proposed point of
diversion.

(4) The point of diversion proposed through an
offset shall not be closer to a stream than the point
of diversion reduced pursuant to paragraph (a)(3)
if the authorized well is within three miles of a
stream.

(5) All issues relating to the possible abandon-

ment of the offsetting water right shall be resolved
by the chief engineer before determining the an-
nual quantity of offset water that is available from
the existing water right.

(6) The approval of the application shall not au-
thorize an additional quantity of water to be used
on a currently authorized nondomestic place of
use.

(7) If the water right to be used as the offset
for the new appropriation is a water right author-
ized for irrigation use, the authorized quantity of
water needed to offset the new appropriation of
not more than 15 acre-feet of water shall be cal-
culated as follows:

(A) Step one.
(i) Multiply the net irrigation requirement for

the 50 percent chance rainfall for the county of
origin, as specified in K.A.R. 5-5-12, times the
maximum number of acres legally irrigated in any
one calendar year during the perfection period.
For vested rights, the acreage used shall be the
maximum acreage legally irrigated in any one cal-
endar year before June 28, 1945.

(ii) The calculation made in paragraph
(d)(7)(A)(i) shall result in the maximum annual
quantity of water that could be changed to another
type of beneficial use if the entire water right were
changed pursuant to K.A.R. 5-5-9(a)(1).

(B) Step two.
(i) Divide the annual quantity of water desired

to be changed to the new beneficial use by the
maximum annual quantity of water that could be
changed if the entire water right were changed to
the new use.

(ii) The calculation made in paragraph
(d)(7)(B)(i) shall result in the percentage of the
entire reduced water right that will be changed to
the new use. The remaining percentage of the off-
setting water right may be retained by the owner
of the irrigation water right.

(C) Step three.
(i) Multiply the remaining percentage calcu-

lated in paragraph (d)(7)(B)(ii) times the total cur-
rently authorized quantity. The resulting product
shall be the annual quantity of water that may be
retained by the owner of the irrigation water right.

(ii) The portion of the authorized annual quan-
tity of water not retained by the irrigator as de-
scribed in paragraph (d)(7)(C)(i) shall be perma-
nently reduced from the authorized annual
quantity of the offsetting water right and used to
offset the new appropriation.

(8) If the water right to be used as the offset
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for the new appropriation is an existing water right
authorized for non-irrigation use, the total net
consumptive use of the offsetting water right after
the change and the new appropriation shall not
exceed the net consumptive use of the offsetting
water right before the change.

(9) The place of use authorized by the offsetting
water right for irrigation shall be reduced in pro-
portion to the reduction in the maximum annual
quantity of water as determined in paragraph
(d)(7)(A)(ii). The directions specified in K.A.R. 5-
5-11(b)(2)(B)(ii) shall be followed to determine
the number of acres that may be retained.

(e) After the application has been approved
pursuant to this regulation, no application to

change that water right shall be approved if that
approval would authorize the water use to be di-
verted from any other point of diversion author-
ized when the application is filed or to be used on
any other place of use authorized when the ap-
plication for change is filed.

(f) An application approved as an exemption
under this regulation shall not be leased or placed
in a water bank so that the approved water use
can be diverted at another location. (Authorized
by K.S.A. 82a-706a and K.S.A. 2009 Supp. 82a-
1028; implementing K.S.A. 82a-706, K.S.A. 82a-
706a, K.S.A. 2009 Supp. 82a-711, and K.S.A. 2009
Supp. 82a-1028; effective Oct. 31, 2003; amended
May 21, 2010.)


